STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

ANNETTE CARROLL,
Petitioner,
Case No. 04-2691

VS.

DEPARTMENT OF CHI LDREN AND
FAM LY SERVI CES,

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

Adm ni strative Law Judge Don W Davis of the D vision of
Adm ni strative Hearings (DOAH) held a formal hearing in this cause
i n Chattahoochee, Florida, on Cctober 13, 2004. The foll ow ng
appear ances were entered:

For Petitioner: Annette Carroll, pro se
10202 Northwest Third Street
Bristol, Florida 32321

For Respondent: Kathi Lee Kilpatrick, Esquire
Departnment of Children and
Fam |y Services
Florida State Hospital
Post O fice Box 1000
Chat t ahoochee, Florida 32324

STATEMENT OF THE | SSUE

The issue for determnation is whether Petitioner was
subj ected to an unl awful enpl oynent practi ce by Respondent due to
Petitioner's race, age, sex, or as retaliation in violation of

Section 760. 10, Florida Statutes.



PRELI M NARY STATEMENT

Petitioner filed a Charge of Discrimnation against
Respondent with the Florida Conm ssion on Human Rel ati ons (FCHR)
on April 22, 2003, alleging her term nation by Respondent was the
result of discrimnation on the basis of her age, race, color, sex
and age.

On or about June 30, 2004, the FCHR issued its determ nation:
No Cause

On or about July 26, 2004, Petitioner filed a Petition for
Relief with the FCHR  Subsequently, on or about August 2, 2004,
the case was forwarded to DOAH for formal proceedings.

During the final hearing, Petitioner testified in her own
behal f and presented two w tnesses. Respondent presented one
wi tness and three exhibits.

No transcript of the final hearing was provided. Both
parties were offered the opportunity to file proposed findings of
facts and proposed conclusions of |law. Respondent filed a
Proposed Reconmended Order, which has been revi ewed and consi der ed
in the preparation of this Reconmended Order. No post- hearing
subm ssion was filed on behalf of Petitioner.

FI NDI NGS OF FACT

1. Respondent enployed Petitioner, a 56-year-old African-

Anmerican femal e, as a Food Support Wrker at Florida State



Hospital in Chattahoochee, Florida, at all tinmes relevant to
t hese proceedi ngs.

2. Petitioner was pronoted to the position of Food Service
Wor ker on May 10, 2002, with probationary status until My 10,
2003.

3. On February 12, 2003, Petitioner was term nated from
her enploynent for failure to satisfactorily conplete her
probationary period in the career service.

4. In the course of her enploynment with Florida State
Hospital, Petitioner was aware of the strict safety guidelines
i npl enented by Respondent to protect enployees frominjury.
Petitioner also knew that violation of the safety rules could
result in dismssal of an erring enployee. Violations of these
policies had resulted in dismssal of both non-mnority and
mnority enpl oyees in the past.

5. On February 9, 2003, due to an unsafe act and violation
of Respondent’s safety rules, Petitioner proceeded to cut the
tip of her left thunb in the process of slicing cabbage.
Petitioner was not using a cutting glove, a nandatory
requi renent of the safety rules.

6. As aresult of this rule violation, Respondent
termnated Petitioner’s enploynent on February 12, 2003.

7. At final hearing, Petitioner admtted the cutting

injury to her finger, but contended that term nation of



enpl oynent had not been effected for other younger white

enpl oyees for simlar offenses in the past. These allegations
of Petitioner were non-specific and uncorroborated; they are not
credited.

CONCLUSI ONS CF LAW

8. The Division of Adm nistrative Hearings has jurisdiction
over the parties to, and the subject matter of, these proceedi ngs.
88 120.56(9) and 120.57(1), Fla. Stat.

9. Chapter 760, Florida Statutes, the "Florida G vil
Ri ghts Act of 1992," provides security fromdiscrimnation based
upon race, color, religion, sex, national origin, age, handicap,
or marital status.

10. The adverse effectuation of an enpl oyee’s
conpensation, conditions and privil eges of enploynent on the
basis of race is an unlawful enploynent practice.

11. The burden of proof rests with Petitioner to show a

prim facie case of enploynent discrimnation. After such a

showi ng by Petitioner, the burden shifts to Respondent to
articulate a nondi scrimnatory reason for the adverse action
| f Respondent is successful and provides such a reason, the
burden shifts again to Petitioner to show that the proffered

reason for adverse action is pre-textual. School Board of Leon

County v. Hargis, 400 So. 2d 103 (Fla. 1st DCA 1981).




12. The testinony and ot her evidence produced by
Petitioner are not sufficient to establish that racial
di scrim nation by enployees or supervisors of Respondent toward
Petitioner occurred. Petitioner failed to show that Respondent’s
basis for her termnation, violation of safety rules, was pre-
textual in any way.

13. Petitioner violated safety rules established by
Respondent and suffered a term nation of enploynent as a
consequence of that violation.

RECOVIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is
RECOVMENDED:

That a Final Order be entered dismssing the Petition for

Rel i ef .
DONE AND ENTERED this 3rd day of Novenber, 2004, in

Tal | ahassee, Leon County, Flori da.
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DON W DAVI S

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us




Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 3rd day of Novenber, 2004.

COPI ES FURNI SHED,

Annette Carrol
10202 Northwest Third Street
Bristol, Florida 32321

Kat hi Lee Kil patrick, Esquire
Departnment of Children and

Fam |y Services
Post O fice Box 1000
Chat t ahoochee, Florida 32324-1000

Jacqueline H Smth, Esquire
Departnment of Children and

Fam |y Services
Post O fice Box 1000
Chat t ahoochee, Florida 32324-1000

Deni se Crawford, Agency Cerk

Fl ori da Comm ssi on on Human Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.



